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HENLEY, Senior Circuit Judge.



Travell WIson and Earnest Watkins, Jr. appeal fromjudgnents
of the district court! entered after a jury found them guilty of
conspiracy to distribute cocaine and of aiding and abetting
possession with the intent to distribute cocaine. W affirm

As part of an ongoing investigation between the Drug
Enf orcenent Administration and the Kansas City, Mssouri Police
Department, on June 23, 1993, in anticipation of executing a
federal search warrant, |aw enforcenent officers were conducting
surveillance at the apartnent of Kenneth Hulett. The officers saw
W son and Watkins go into the apartnent, and a short time |ater
saw Wl son, who was carrying a black bag, and Watkins | eave the
apartnent and get in a car. Oficers followed the car and a chase
ensued. Oficers sawthe car pull into a parking lot, and as the
car slowed down, saw WIlson, who was carrying a bl ack bag, get out
of the car and run into a nearby wooded area. Watkins, who was the
driver, was arrested after the car cane to a stop. W1l son was
arrested after officers found himlying face down in the wooded
area. At the tinme of the arrest, officers could not |ocate the
bl ack bag they saw WIson carry from the car into the woods.
However, the next day officers returned to the area and found the
bag, which contained 745 grans of cocaine. Both nmen were detai ned
for about twenty hours and rel eased pending future indictnments. On
March 29, 1995, a federal indictnent charging WIson and Watkins
wi th conspiracy and aiding and abetting possession was returned.
Wl son was arrested on April 21, 1995, and Watki ns surrendered on
May 4, 1995.

Watkins filed a notion to dism ss based on pre-indictnent
delay. The court denied the notion. At trial, pursuant to a plea
agreenent, Hulett testified for the governnent. Anmong ot her
things, Hulett testified that before the June 23 sale he had

'The Honorable Scott O Wight, United States Senior District
Judge for the Western District of Mssouri.
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di stributed cocaine to Watkins and WIson on four occasions. In
addi ti on, the governnent i ntroduced officers’ t esti nony,
phot ographs, and the bag and the cocaine retrieved fromthe wooded
ar ea.

The jury convicted WIson and Watki ns of the drug offenses.
The court sentenced WIlson to 87 nonths inprisonnment and Watkins to
97 nonths inprisonnent.

W LSON

On appeal W/ son argues that the governnent's all eged del ayed
production, or non-production, of transcripts of Hulett's testinony
in other crimnal cases violated the omibus trial order, Brady v.
Maryl and, 373 U.S. 83 (1963), the Jencks Act, 18 U. S.C. § 3500, and
the Fifth and Si xth Anmendnents.? However, W/I son has not preserved

the issues for review In May 1995 WIson requested that the
district court order that the governnent disclose the identity of
the governnent's witness (Hulett) and inpeachnment material. A

magi strate judge denied the notion, noting that the case was an
"open file" case, and in the omibus order the governnent had
agreed to disclose Hulett's identity and Jencks material ten days
before trial. According to WIlson, in July 1995 he requested
transcripts of testinony given by Hulett and two | aw enforcenent
officers in three cases arising from the alleged conspiracy
involving Hulett. On August 8, 1995, the governnent provided
several of the requested transcripts.

Trial began on August 15, 1995. Before the jury was called
in, Wlson conplained to the court that the governnent had vi ol at ed
t he ommi bus order by either disclosing the requested transcripts
|ate or not at all. Counsel, however, inforned the court that he

Anmong other trials, Hulett testified as a governnent witness
in United States v. Randol ph, 1996 W. 688795, at *1 (8th G r. Dec.
3, 1996).
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was able to obtain four of the requested transcripts from the
clerk's office. In response to the court's inquiry regarding
requested relief for the alleged violations, counsel "ask[ed] for
a delay so we nmay go over these four additional transcripts .

inorder to obtain proper inpeachnment naterial of witnesses at this

trial." The court told counsel he would be provided with "an
opportunity to conplete whatever it is you may not have conpl et ed”
and an opportunity to nake a record of his objections. After

Hul ett's direct exam nation on August 16, the district court told
counsel it would take a long recess to allow himto make a record
regardi ng his discovery conplaints. Counsel indicated an extended
recess was agreeable. After the recess, without the presence of
the jury, the court announced: "[D]efendants' counsel in this case
have agreed they have been given all the material that they asked
for and they have no further requests as of noon today." The court
then stated: "So all these prior matters on this subject are nooted
by this statenent.” Counsel did not object and cross-exam ned
Hulett. In this circunstance, it is clear that Wl son has failed
to preserve the discovery issues for review See United States v.
Warfield, 97 F.3d 1014, 1024 (8th Cir. 1996). | ndeed, counsel
expressly wai ved review of the issues.

Even if WIson had preserved the issues for review, his
arguments are wthout nerit.? As a general rule, we review
di scovery matters for an abuse of discretion. United States V.
Byrne, 83 F.3d 984, 990 (8th Cr. 1996). Assum ng, W thout
deci ding, that the governnent failed to conply with the discovery
order, the district court cannot be faulted for granting WIlson's

W son has filed a notion to suppl ement the record on appeal .
To the extent WIlson seeks to supplenent it with material filed in
the district court, we grant the notion. W remnd WIson that
"[mere speculation that a governnment file may contain Brady
material is not sufficient to require a remand . . ., nuch less
reversal for a new trial." United States v. Pou, 953 F.2d 363
366-67 (8th Cir.) (internal quotation omtted), cert. denied, 504
U S 926 (1992).

-4-



request for time to reviewthe materials and for providing himthe
opportunity to make a record of his conplaint. See Fed. R Crim
P. 16(d)(2) (if party fails to conply with discovery order, court
may grant such relief "it deens just under the circunstances”).

Wl son's Brady claimmust also fail. "Were the prosecution
del ays disclosure of evidence, but the evidence is nonethel ess
di scl osed during the trial, Brady is not violated.” United States
v. Gonzales, 90 F.3d 1363, 1368 (8th Cir. 1996). 1In addition, "the
gover nment need not di scl ose evidence avail able to t he defense from
ot her sources or evidence already possessed by the defendant[]."
Id. As to the Jencks Act claim "[a]lthough in many cases the
government freely discloses Jencks Act material to the defense in

advance of trial,"” contrary to WIlson's suggestion on appeal, "the
government may not be required to do so." United States v. Wite,
750 F.2d 726, 729 (8th Cir. 1984). Al so, without nerit are
Wl son's constitutional clains. See, e.0., United States V.

Rabins, 63 F.3d 721, 725-26 (8th Cr. 1995) (though governnent
failed to disclose positive drug test of cooperating w tness, no
Si xt h Amendnent viol ati on where jury was inforned of witness' plea
agreenent, previous drug use, and possible bias), cert. denied, 116
S. C. 1031 (1996). In this case, both WIson and Watkins
vi gorously cross-exam ned Hul ett regardi ng, anong ot her things, his
pl ea agreenent and role in other drug offenses.

W son next argues that the district court erred in admtting
a coconspirator's statenent under Fed. R Evid. 801(d)(2). The
district court did not err. | ndeed, the court followed United
States v. Bell, 573 F.2d 1040 (8th Cr. 1978), which sets forth
procedures regarding admssibility of statenents under Rule
801(d) (2). The district court "conditionally admtt[ed] the
statenent" subject to objection, and "at the conclusion of all the
evi dence nade an explicit determnation for the record"” that the
government had proved by a preponderance of the evidence that "the
statenent was nade by a coconspirator during the course and in
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furtherance of the conspiracy.” |1d. at 1044. The record anply
supports the district court's Bell ruling.

Last, WIlson challenges the sufficiency of the evidence,
asserting that Hulett's testinony was incredi ble. However, it was
the jury's function to assess Hulett's credibility. United States
v. MCarthy, 97 F.3d 1562, 1571 (8th Cr. 1996). Although "we
decline to invade the province of the jury as [WIlson] woul d have
us do[,]" id. (internal quotation omtted), we note that Hulett's
testinmony concerning the events of June 23 was corroborated by the
officers' testinony, surveillance photographs, and physical
evi dence. In addition, WIson's flight was evidence of
"consciousness of guilt, and thus guilt itself.” United States v.
Clark, 45 F.3d 1247, 1250 (8th GCir. 1995) (internal quotation
omtted).

Wat ki ns

Wat ki ns argues that the district court erred in denying his
notion to dismss. Watkins alleges that the del ay between his June
1993 arrest and March 1995 indictnent violated the Speedy Tria
Act, 18 U S.C. 8§ 3161(b), which provides that "[a]ny
i ndi ctment charging an i ndividual with the conm ssion of an of f ense
shall be filed within thirty days from the date on which such
i ndi vi dual was arrested or served with a sumtmmons in connection with
such charges.™ He also clainms the delay violated the Sixth
Amendnent speedy trial guarantee. Hi s statutory and constitutional
clainms are without nerit. As to his statutory claim his June 1993
arrest did not trigger the Speedy Trial Act clock. Under section
3161(b) "[t]he right to a speedy trial on a charge is triggered by
arrest only where the arrest is the beginning of continuing
restraints on defendant's l|iberty inposed in connection with the
formal charge on which the defendant is eventually tried.” United
States v. Stead, 745 F.2d 1170, 1172 (8th Cir. 1984). I n ot her
words, as in the instant case, "the protections of the Speedy Tri al
Act are not triggered by an arrest when the arrested person is
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i medi ately rel eased without formal charge.” 1d. See also United
States v. Mller, 23 F.3d 194, 199 (8th Cir.) ("The Speedy Tria
Act requires dismi ssal as a sanction for excessive pre-indictnent

del ay when the arrest is based on a charge that is contained in a
conplaint filed agai nst the defendant."), cert. denied, 115 S.
207 (1994). In addition, because Watkins was released pending
i ndictment and without "other substantial restrictions on [his]
liberty,"” the delay did not violate his Sixth Amendnent rights.
See United States v. Loud Hawk, 474 U.S. 302, 312 (1986).°

Wat ki ns al so argues that the district court erred in refusing
to grant his request for a two-level mnor participant reduction
under U.S.S.G § 3B1.2(b).°> On appeal, we review the district
court's denial for clear error, United States v. Thonpson, 60 F.3d
514, 517 (8th G r. 1995), keeping in mnd that Watkins had "the
burden of proving his eligibility for a decrease in the base

offense level." United States v. Carrazco, 91 F.3d 65, 67 (8th
Cr. 1996). Wiatkins argues that he was entitled to the reduction
because he was |ess cul pable than WI son. He is incorrect. "A

def endant who is concededly | ess cul pable than his codefendants is
not entitled to the mnor participant reduction if that defendant
was 'deeply involved in the crimnal acts.” Thonpson, 60 F.3d at
518 (quoting United States v. West, 942 F.2d 528, 531 (8th Gir.
1991)). In this case, there was evidence that Watki ns was "deeply

“The district court also rejected Watkins' claim that the
delay violated his Fifth Anendnent due process rights. On appeal,
he does not appear to raise a Fifth Arendnent issue. |n any event,
the district court correctly rejected the claim As the court
hel d, Watkins had not proved that the delay had "actually and
substantially prejudiced the presentation of [his] defense."
United States v. Mller, 20 F.3d 926, 931 (8th Cr.), cert. denied,
115 S. C. 226 (8th Cir. 1994).

°At sentencing, Watkins only requested a two-level reduction
for being a mnor participant. W therefore need not address his
argunments on appeal that he was entitled to a four- or three-Ievel
reducti on under section 3Bl.2. However, Watkins' argunents are
wi thout merit.
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involved."” As the governnent notes, Hulett testified that Watkins
was at WIlson's side during each of the transactions, that "they
were in it together,” and that Watkins was either WIlson's right-
hand man or bodyguard. W have observed that "[p]articipants in a
conspiracy to distribute drugs often have distinct roles. Those
differences are not always relevant in determ ning sentences.”
United States v. Logan, 49 F.3d 352, 360 (8th Cr. 1995). In
addition, Watkins drove WIlson to at least three of the drug
transactions and the inportance of his role as a driver was
denonstrated during the June 23 chase. See United States v.
Rodanaker, 56 F.3d 898, 904 (8th G r. 1995) (although wife nay have
been | ess cul pable than husband, no mnor participant reduction
because she had "inportant role" in schene).

Accordingly, the judgnents of the district court are affirned.
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